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Thisisamedical malpracticecase. The plaintiff was pregnant and cameto the hospital to havelabor
induced for delivery of her baby. The defendant obstetrician-gynecol ogist had not previoudly treated
the plaintiff, but was the attending physician for the delivery of her baby. After alengthy labor, the
defendant physician attempted to deliver the baby vaginally. When problems developed, the
defendant physicianimmediately delivered the baby by Cesarean section. Thebaby sufferedinjuries
from the loss of oxygen during the birthing process. The plaintiffs, the child’s mother and father,
individually and on behalf of the child, sued the defendant physician, asserting that he breached the
standard of care in underestimating the size of the baby and in the delivery of the baby. The
defendant physician moved for summary judgment. In response, the plaintiffs submitted the expert
affidavit of an obstetrician-gynecol ogist from Georgia, whose medical practice had been limited to
gynecologic andfertility mattersfor several years. The defendant physician objected, arguing under
Tennessee Code Annotated 8§ 29-26-115 that the plaintiffs proffered expert was not competent to
testify regarding obstetrics since he had not practiced in that specialty for severa years and that he
did not satisfy the “locality rule.” The trial court found that the expert was not competent and
granted summary judgment in favor of the defendant physician. The plaintiffs now appeal. We
reverse and remand, finding that the affidavit of the plaintiffsS expert indicated that he was
competent to testify about obstetrics and satisfied the locality rule.
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Leonorilda Gamboa and Epifanio Bravo Hernandez, individually and as next friends and parents of
Brandon Bravo.
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OPINION

On November 1, 2000, Plaintiff/Appellant Leonorilda Gamboa (“Mother”), who was
pregnant, went to Sumner Regional Medical Center (“Sumner Medical”) in Gallatin, Sumner
County, Tennessee and had an obstetric ultrasound test performed. The ultrasound test results
described the size of the baby, estimated the gestational age as thirty-nine (39) weekstwo (2) days,
and estimated a date of delivery the week of November 6, 2000.

Approximately four weekslater, well after theestimated duedate, the Sumner County Health
Department scheduled Mother for an induced delivery at Sumner Medical. On the morning of
December 1, 2000, Mother arrived a Sumner Medical for the scheduled labor induction.
Defendant/Appellee Robert Dabney Phillips, M.D. (“Dr. Phillips”), wason call for hismedical group
at Sumner Medical, and consequently became Mother’ s attending physician. Prior to that date, Dr.
Phillips had neither treated Mother nor been involved in her prenatal care.

At approximately 8:30 am., Dr. Phillips met with Mother. She had reported leaking
amniotic fluid, with a history of delivering a nine-pound baby in 1995. Mother was unsure of her
last menstrual cycle. Dr. Phillips obtained the November 1, 2000 ultrasound report showing
pertinent fetal measurements and an estimated gestational age at that time of thirty-nine (39) weeks
two (2) days. From theinformation in the ultrasound report, Dr. Phillips estimated the fetal weight
to be about 4000 to 4500 grams, or approximately 8.8t0 9.9 pounds. No further teststo estimatethe
size of the baby were done. Dr. Phillips anticipated vaginal delivery of the baby.

Pitocin was administered to Mother and labor progressed slowly. Around 5:45 p.m., Mother
began pushing. This continued for about one and a half hours. At approximately 7:39 p.m., Dr.
Phillips attempted avacuum extraction of the baby, and the baby’ s head was delivered at about 7:41
p.m. With ashoulder dystocia (also called “stuck shoulders’) identified, the baby’ s head was put
back into thevagina. A Cesarean section was performed at approximately 7:54 p.m. The child,
Plaintiff/Appellant Brandon Bravo (“child”), was delivered at approximately 8:10 p.m., weighing
thirteen pounds seven ounces. The child was hypoxic, or lacking oxygen, and was immediately
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handed over to the pediatrician for resuscitative measures. He was subsequently transported to
Vanderbilt Medical Center, and was diagnosed as having experienced prolonged asphyxia with
hypoxic-ischemic encephal opathy, or brain damage due to lack of blood flow.

On October 4, 2001, Mother and the child’s father, Epifano Bravo Hernandez (* Father”),
individually and on behalf of the child (collectively, “plaintiffs’), filed this lawsuit against Sumner
Medical and Dr. Phillips for medical malpractice, seeking damages for the injuries the child
sustained during the birth process. The complaint alleged that Dr. Phillips deviated from the
applicable standard of careinfailing “to treat, observe, detect, test, diagnose, report and monitor the
risk factors and medica conditions which [Mother] exhibited” prior to delivery, and also in failing
“to examine [Mother] and perform or cause to be performed such procedures, examinations, tests
and treatments as [Mother’ s] condition would have dictated to areasonably careful and competent
medical professional.”

On December 10, 2001, Dr. Phillips filed an answer, denying the plaintiffs’ allegations of
negligence. Discovery ensued. On February 14, 2002, in response to interrogatories, the plaintiffs
identified Joel S. Engel, M.D. (“Dr. Engel”), as an expert expected to give testimony at trial in
support of their position.

On April 29, 2002, the trial court entered a scheduling order. February 1, 2003, was
established asthe deadlinefor the plaintiffsto designate their expert witnessesfor trial, and thetrial
was set for September 1, 2003.

On July 18, 2002, Dr. Phillips moved for summary judgment. In support of his motion, he
submitted hisown affidavit, stating that his medical treatment of Mother conformed to the required
standard of care. On August 23, 2002, the plaintiffsfiled aresponse in opposition to Dr. Phillips
motion for summary judgment. Theplaintiffs responsewas supported by theaffidavit of Dr. Engel.

Dr. Engel’ saffidavit stated that he was licensed to practice medicinein Georgiain 1969, and
that he had been certified by the American Board of Obstetricsand Gynecology since 1974. Further,
he stated that he practiced in obstetrics and gynecology in Georgia from 1972 to 1993. In 1993,
however, Dr. Engel eliminated obstetricsfrom hispracticeand focused on gynecology andinfertility.

To demonstrate that he was qualified to testify about Dr. Phillips obstetric care of Mother,
Dr. Engel stated that hewas*familiar with therecognized standard of care applicableto obstetricians
during November and December 2000 in Gallatin and in communities similar in size to Gallatin.”
In addition to his private practice, Dr. Engel stated, since 1999, he had served on the State of
Tennessee Bureau of TennCare, Medical Service AppealsBoard (“TennCareBoard”’). Hesaid that
he was a gynecol ogy-obstetrics expert for TennCare. Aspart of his service on the TennCare Board,
Dr. Engel reviewed gynecological-obstetric medical records from smaller Tennessee communities
near major regional medical centers, communitiesthat are similar in sizeto Gallatin. Through his
service on the TennCare Board, Dr. Engel asserted, he had become familiar with the medical
resources available to obstetricians in communities similar in size to Gallatin. He maintained that
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he had reviewed obstetric cases from Tennessee communities similar to Gallatin, and that he was
familiar with the treatment, care, and skill of practitionersin communities similar to Gallatin.

Dr. Engel also said that he had reviewed relevant materials on Gallatin, and that he was
familiar with the applicable standard of care for obstetrics and gynecology in Gallatin and similar
communities:

... | have reviewed geographical data, statistical data and literature concerning
Gallatin . . . and Sumner Regional Medical Center. | know that in 2000, Gallatin,
Tennessee had a population of approximately 23,230 and that Sumner County had
a population of approximately 130,449. | know that Sumner Regional Medical
Center isanot for profit facility with 155 bed capacity with over 700 staff employees
and over 100 physicians. Sumner Regional Medical Center delivered approximately
756 babies in 2001 and treats over 25,000 patients per year in their 24 hour a day
Emergency Room. Further, Sumner Regional Medical Center is 32 miles or
approximately a 45-minute drive from Vanderbilt University Medical Center, a
leading medical complex and teaching hospital. Sumner County, Tennesseehasthree
(3) general medical surgical hospitals. Based on this and other information, | am
familiar with the medical resources available to the medical community in Gallatin,
Sumner County, Tennessee. | am familiar withthe standard proceduresand practices
of obstetricians in communities similar in size to Galatin, Sumner County,
Tennessee.

... Thirdly, | receivereferralsfrom small communitiesnear Atlanta, Georgiathat are
similar in size to Gallatin, Sumner County, Tennessee. For example, | receive
referralsfrom Rome, Floyd County, Georgiawhich is65 milesfrom Atlanta. Floyd
County has a population of 91,183 people and has two (2) general medical surgical
hospitals. The city of Rome has apopulation of approximately 31,000 people. | am
familiar with the standard of care for obstetrics and gynecology in 2000 in Rome,
Floyd County, Georgia. As another example, | receive referrals from Columbus,
Muscogee County which is 109 miles from Atlanta. Muscogee County has a
population of 184,134 people with four (4) general medical surgical hospitals. | am
familiar with the standard of care for obstetrics and gynecology in Columbus,
Muscogee County, Georgia. Themedical communitiesin Floyd County, Georgiaand
Muscogee County, Georgiaare similar to the medical community in Sumner County,
Tennessee. Because of the referrals | receive from Muscogee County and Floyd
County, | am familiar with the standard procedures and practices of obstetriciansin
Georgia communities similar to Gallatin, Sumner County, Tennessee.

.. . Lastly, | have visited hospitals in a community similar to Gallatin, Sumner
County, Tennessee. | have reviewed medical records from the hospitals in a
community similar to Gallatin, Sumner County, Tennessee. | haveattended Obstetric
and Gynecology seminars/conferences where | further became familiar with the
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standard of care applicable to obstetricians in communities similar to Gallatin,
Sumner County, Tennessee.

Dr. Engel then gave his opinion regarding Dr. Phillips’ medical carein this case. He stated
that hehad reviewed all of Mother’ srecords, and outlined therelevant information from them. From
hisreview of the records, Dr. Engel stated the following opinions:

. The obstetric practice in this case was well below the standard of care.

. Therewas sufficient dataindicating that thiswas going to be avery large for
gestational age infant if allowed to proceed to term.

. The prenatal fundal height measurements were al consistent with
macrosomia.

. The ultrasound performed on November 1, 2000, some four weeks prior to
induction, was supportive of macrosomia with some of the parameters
measured being off the scale.

. The standard of care required that a second ultrasound be performed prior to
the induction at term to confirm the size.

. The physician’'s estimate of the infant’s size as 4,000 to 4,500 grams was

totally unredlistic, and falls below the standard of care, in view of the date
and reasonable evaluation of fetal size at the time of induction.

. To miss the size by some 3.5 pounds was unacceptable and well below the
standard of care.

. There are safe limits as to the size of infants that should be induced.

. The usua maximum weight is 10 pounds.

. The attempt to deliver vaginaly with the vacuum extractor as opposed to
proceeding directly to a cesarean section was below the standard of care.

. This patient should not have been induced, but should have had a primary

cesarean section. To induce under these circumstances falls below the
standard of care.

. There was no recording of the estimation of the size of the fetusin relation
to the size of the mother’s pelvisin this case. Failure to record such vital
information falls below the standard of care.

. The prolonged asphyxia as well as the trauma inflicted in attempting to
deliver vaginally was below the standard of care.

Dr. Engel asserted that the availableinformation indicated that the baby would betoo largeto safely
deliver vaginally, and for Dr. Phillipsto “missthefetal size by some 3.5 poundsis unacceptable and
well below the standard of care.” He stated that Dr. Phillips' attempt to deliver the baby vaginally
rather than proceeding directly to a Cesarean section departed from the applicable standard of care
and directly resulted in Brandon’ s profound injuries.

On August 30, 2002, the trial court heard arguments on Dr. Phillips’ motion for summary
judgment, and on September 9, 2002, thetrial court issued itsmemorandum opinion. Thetrial court
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noted that Dr. Engel admitted that the had not practiced obstetricssince 1993, but limited hispractice
to gynecology and infertility. It distinguished between obstetrics and gynecology: “ The speciality
of obstetrics. . . deals with the care of women during pregnancy, labor and the post- labor period.
The speciality of gynecology . . . [deals| with the diagnosis and treatment of diseases affecting the
organs peculiar to women.” Thetria court held:

T.C.A. § 29-26-115 requires any person attempting to testify as to the acceptable
standard of care must not only be licensed in the speciaty but must have practiced
the speciaty during the year preceding the date of occurrence. The Affidavit
establishesthe license requirement, but not the practice requirement. Plaintiff, [sic]
relies upon Dr. Engel reviewing Tenn-Care records regarding OB-GYN and Dr.
Engel is avisiting associate at Emory University, Department of Gynecology and
Obstetrics. No additional explanation or support is provided to demonstrate actual
practice of obstetrics since 1993. In light of the admission of non-practice since
1993, the Court cannot find the Plaintiff’s offered expert to be qualified pursuant to
the practice requirement of T.C.A. § 29-26-115.

Thusthetrial court held that Dr. Engel was not qualified to testify under Tennessee Code Annotated
§ 29-26-115 because he had not practiced obstetrics during the year preceding the occurrence.

On September 11, 2002, the plaintiffs voluntarily dismissed Sumner Medical. On October
3, 2002, thetrial court entered afinal order granting Dr. Phillips’ motion for summary judgment and
incorporating in the order its September 9, 2002 memorandum opinion. From that order, the
plaintiffs appeal.

On appedl, theplaintiffsarguethat thetria court erredin disqualifying Dr. Engel onthebasis
that he had not practiced obstetrics during the year preceding theinjury. Rather, the plaintiffsargue,
Tennessee Code Annotated § 29-26-115 requires only that the expert have practiced in a specialty
that would make his testimony relevant to the issues in the case. They claim that, because Dr.
Engel’ sfield of specializationisobstetricsand gynecol ogy, and hispracticein gynecol ogy isrelevant
to the issues in the case, then his affidavit is sufficient. In the alternative, the plaintiffs argue that
thetrial court’ s grant of summary judgment to Dr. Phillips was premature, because thetrial court’s
scheduling order allowed them until February 2003 to identify their expert witnesses, and because
they did not have time to conduct sufficient discovery.

The trial court’s grant of summary judgment is reviewed de novo with no presumption of
correctness. Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997). Summary judgment is
appropriate where “the pleadings, depositions, answers to interrogatories, and admissions on file,
together with theaffidavits, if any, show that thereisno genuineissueasto any material fact and that
themoving party isentitled to ajudgment asamatter of law.” Tenn. R. Civ. P.56.04. Theappellate
court must view the evidencein alight most favorabl e to the nonmoving party, giving that party the
benefit of all reasonableinferences. Warren, 954 SW.2d at 723 (quoting Bain v. Wells, 936 SW.2d
618, 622 (Tenn. 1997)). Once the moving party demonstrates that there are no genuine issues of
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materia fact, the non-moving party must demonstrate, by affidavits or otherwise, that a disputed
issue of material fact existsfor trial. Byrdv. Hall, 847 SW.2d 208, 211 (Tenn. 1993). In addition,
the determination of the trial court regarding the “admissibility, qualifications, relevancy and
competency” of expert testimony, will be upheld absent an abuse of discretion. See McDaniel v.
CSX Transp., Inc., 955 SW.2d 257, 263 (Tenn. 1997); see also Tilley v. Bindra, No. W2001-
01157-COA-R3-CV, 2002 WL 1000196, at *4 (Tenn. Ct. App. May 13, 2002). A trial abusesits
discretion when it applies the wrong legal standard. See McEvoy v. Brewer, No. M2001-02054-
COA-R3-CV, 2003 WL 22794521, at *6 (Tenn. Ct. App. Nov. 25, 2003).

First, the plaintiffsargue that thetrial court erred in disquaifying Dr. Engel on the basis that
he had not practiced in obstetrics within the year preceding theinjury. The plaintiffs note that there
IS no statutory requirement that the expert practice in the same speciaty as the defendant, only that
the expert practice in a specialty that would make his testimony relevant to the issues in the case.
SeeTenn. Code Ann. § 29-26-115(b). They point out that Dr. Engel is, infact, board certified inthe
same specialty as Dr. Phillips, obstetrics and gynecology, which is one specialty, not two. Assuch,
theplaintiffsallege, Dr. Engel received the sameeducation, training, and certificationasDr. Phillips.
In addition, the plaintiffs argue that the practice of gynecology is clearly relevant to the practice of
obstetrics, particularly in light of Dr. Engel’ s extensive experience, knowledge, and qualifications
that support his statement that heisfamiliar with the applicabl e standard of obstetric care during the
pertinent time.

Inresponse, Dr. Phillipsarguesthat thetrial court wascorrect in determining that Dr. Engel’ s
affidavit did not meet the speciaty requirement of Tennessee Code Annotated § 29-26-115(b). Dr.
Phillips notes that Dr. Engel practiced only gynecology, not obstetrics, within the year prior to the
plaintiffs injuries, and argues that issues related to gynecology and fertility are not relevant to the
delivery of ababy. Inaddition, Dr. Phillipsargues, Dr. Engel’ saffidavit did not satisfy the“locality
rule,” i.e., it did not show that Dr. Engel was familiar with the recognized standard of acceptable
professional practicein Gallatin, Sumner County, Tennessee at the pertinent time. Though Dr. Engel
claimed to be familiar with the appropriate standard, Dr. Phillips argues, the affidavit indicates that
Dr. Engel never practiced obstetrics in Gallatin or ssimilar communities, only that he received
referrals as afertility speciaist from those communities.

The requirements for aplaintiff in amedica malpractice caseis set out in Tennessee Code
Annotated § 29-26-115, which states in pertinent part:

(a) Inamal practice action, the claimant shall havethe burden of proving by evidence
as provided by subsection (b):

(1) Therecognized standard of acceptable professional practiceinthe
profession and the specialty thereof, if any, that the defendant
practices in the community in which the defendant practicesor in a
similar community at the time the alleged injury or wrongful action
occurred . . . .



(b) No person in a health care profession requiring licensure under the laws of this
state shall be competent to testify in any court of law to establish the facts required
to be established by subsection (@), unless the person was licensed to practicein the
state or acontiguous bordering state a profession or specialty which would makethe
person’s expert testimony relevant to the issues in the case and had practiced this
profession or speciaty in one (1) of these states during the year preceding the date
that the alleged injury or wrongful act occurred. . . .

Tenn. Code Ann. 8§ 29-26-115(a), (b) (Supp. 2003). From the plain language of the statute, the
Tennessee Supreme Court has identified five requirements:*

[First,] [t]he affiant must demonstrate that he or she meets the geographic and
durational residenceand practi cerequirements. Second, theaffiant must demonstrate
that he or she practicesin a profession or specialty that makes the affiant’ s opinion
relevant to theissuesinthecase. Third, the affiant must demonstrate that familiarity
with the recognized standard of professional practice in the community where the
defendant practices or in similar communities. Fourth, the affiant must give an
opinion concerning whether the defendant physician met or failed to meet the
relevant standard of professional practice. Finally, theaffiant must opinewhether the
defendant physician’ snegligence morelikely than not caused the patient injuriesthat
he or she would not otherwise have suffered.

Church v. Perales, 39 SW.3d 149, 166 (Tenn. 2000).

Clearly, then, the trial court’ s statement of the standard in this case was erroneous; it is not
necessary for the proffered expert to have practiced the same specialty as the defendant during the
year preceding the date of the occurrence. Rather, it isrequired that he practice in a profession or
specialty “whichwould makethe person’ sexpert testimony relevant to theissuesin the case” during
theyear preceding theoccurrence. Tenn. CodeAnn. 8§ 29-26-115(b); SeelL edfordv. Moskowitz, 742
SW.2d 645, 647 (Tenn. Ct. App. 1987). Whilethetrial court’s decision on the competency of an
expert witness is reviewed under an abuse of discretion standard, application of the wrong legal
standard constitutes an abuse of discretion. On these undisputed facts, then, we can determine
whether, in any event, Dr. Engel’ s affidavit satisfies the practice requirement under the statute.

lOf course, the affidavit must al so satisfy the general requirementsof Tennessee Rule of Civil Procedure 56.06,
regarding the form of affidavits generally. See Church v. Perales, 39 S.W.3d 149, 166 (Tenn. 2000).
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The facts in this case present an unusual situation.” Dr. Engel is licensed in the same
speciadty as Dr. Phillips, that is, “obstetrics and gynecology,” which satisfies the statutory
requirement that the expert be*“licensed to practicein. . . aprofession or specialty” that would make
his testimony relevant to the issues in the case. However, the statute also requires that Dr. Engel
practice in the relevant specialty in the year preceding the alleged malpractice. In this case, it is
undisputed that it is necessary to look beyond the nomenclature of hisfield of specialty, since Dr.
Engel limited his practice to gynecol ogy after 1993 and has not engaged in the practice of obstetrics
sincethat time. Theissues on which Dr. Engel iscalled to testify relate only to obstetrics, namely,
Dr. Phillips' medical treatment of Mother during childbirth. Theissue becomeswhether Dr. Engel’s
license in obstetrics and gynecology, together with the parameters of his recent practice, “would
make [his] expert testimony relevant to” the obstetricissuesinthiscase. Tenn. Code Ann. § 29-26-
115(b). Consequently, we will review pertinent casel aw.

In Searle v. Bryant, 713 SW.2d 62 (Tenn. 1986), the defendant physician performed
emergency surgery on the abdomen of the plaintiff minor. The plaintiff subsequently developed an
infectioninthe surgical wound that lasted for several days. Theplaintiff suedthephysician, aleging
that he negligently caused her infection, negligently treated her infection, and that his negligence
caused her to have an unnecessarily unattractive scar from the surgery. Searle, 713 SW.2d at 63.
At trial, the plaintiff submitted the testimony of an infectious disease specialist/clinical
microbiologist who worked as the director of the clinical microbiology laboratory at Vanderbilt
University Medical Center. The expert testified that he did not treat private patients and did not
perform surgery. However, he maintained that he had become familiar with the applicable standard
of care for surgeons by consulting with physicians on infectious diseases and by visiting hospitals
in hisroleasan educator. Thetrial court found that the plaintiff’s expert was incompetent to testify
and struck histestimony. The appellate court reversed, finding that the expert’ s opinion regarding
the prevention and treatment of surgical wound infectionswas admissiblein light of hisexperience.
The appellate court concluded that the fact that the expert did not treat patients in private practice
“goes to the weight of the testimony rather than its admissibility.” 1d. at 64.

In Stokesv. Leung, 651 S.W.2d 704 (Tenn. Ct. App. 1982), the plaintiff was admitted to the
hospital for acute depression, hallucinations, and other mental conditions. Thenext day, shejumped
from the window of her hospital room, sustaining severeinjuries. Stokes, 651 SW.2d at 707. The
plaintiff sued her treating physician, aspecialist in interna medicine and cardiology. The plaintiff
offered the expert testimony of a psychiatrist, who sought to testify that the defendant physician
breached the standard of care by giving the plaintiff the wrong medication and putting her in an
insecureroom. The defendant objected to the expert’ s testimony, arguing that he was not qualified
to givean opinion asto the standard of careinthe medical field of the defendant physician. During
voir dire of the expert regarding his qualifications, he stated that he was familiar with the standards

2The more common problem with expert testimony occurs when the expert is certified in a different specialty
as the defendant, but claims that he is nonetheless familiar with the applicable standard of care. See, e.g., Searle v.
Bryant, 713 S\W.2d 62, 64 (Tenn. 1986) (plaintiffs’ expert was infectious disease specialist, but defendant was a
surgeon); Ledford v. M oskowitz, 742 S.W.2d 645, 647-48 (Tenn. Ct. App. 1987) (plaintiffs’ expert was certified as a
neurologist and internal medicine physician, but defendant was a psychiatrist).
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of practice with regard to psychiatric patients in general medicine because he taught classes on the
subject at the University of Tennessee Medical School. 1d. a 706. The trial court admitted the
expert’ stestimony. The appellate court affirmed, noting that the fact that the expert did not practice
in the same medical field asthe defendant physician went “ moreto theweight of the evidencerather
than its admissibility.” 1d.

InLedford v. Moskowitz, 742 S.W.2d 645 (Tenn. Ct. App. 1987), the defendant psychiatrist
admitted the plaintiff into the hospital for dysthymic disorder. Upon her release from the hospital,
the defendant prescribed anti-psychotic medications. The medications resulted in side effects.
Ledford, 742 SW.2d at 646. She was later admitted into a hospital in Atlanta, Georgia, and was
diagnosed as having drug-induced neurological problems. In the hospital, she was treated by a
neurologist, who discontinued the anti-psychotic medications. The plaintiff sued the defendant
psychiatrist, claming that he negligently prescribed and supervised the administration of anti-
psychotic drugs. 1d. at 647. The defendant psychiatrist filed a motion for summary judgment. In
response, the plaintiff filed the affidavit and deposition of the neurologist who treated her at the
hospital in Atlanta. Thedefendant psychiatrist argued that the neurologist wasnot qualified to testify
because he did not practicein the same specialty or location asthe defendant. Thetrial court agreed,
finding that the proposed expert must “ practice the speciaty of the medical doctor being sued.” 1d.
(quoting opinion of thetrial court). Accordingly, the trial court granted summary judgment to the
defendant psychiatrist. The appellate court reversed, stating that the trial court “incorrectly states
the requirements of the statute, and that [the] proof sufficiently meets the standards set out in the
statute....” 1d. The appellate court noted that the plaintiff’s expert need not practice in the same
specialty asthe defendant. Furthermore, the court found it significant that the plaintiff’s expert was
board certified in neurology and psychiatry, and that he frequently saw patients with psychiatric
problems and referred them. The expert also stated that he kept up with the applicable standard of
care through literature and training in psychiatry, and that he was familiar with anti-psychotic
medications. |d. at 647-48. Inlight of that evidence, the appellate court held that the circumstances
made the expert’ s testimony “relevant to the issuesin the case.” The grant of summary judgment
was therefore reversed and the cause was remanded for trial. | d. at 648.

In each of these cases, the testimony of an expert physician specializing and practicing in
another field was accepted as competent proof on the standard of care, so long as the expert had a
sufficient basis on which to establish familiarity with the defendant’s field of practice and the
standard of carerequired in dealing with the medical care at issue. See Goodman v. Phythyon, 803
SW.2d 697, 701-02 (Tenn. Ct. App. 1990) (analyzing cases). Intheinstant case, the plaintiffsargue
that the following facts in Dr. Engel’s affidavit support a finding that his testimony would be
relevant to the issuesin the case:

. Dr. Engel isaboard certified obstetrician-gynecologist who has training in

obstetrics; hecompl eted apreceptorshipin Ultrasonography at theUniversity
of Colorado;
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. Hereceivesreferrals (in gynecology and fertility) from obstetriciansin small
communities and is familiar with the standard procedures and practices of
those obstetricians;

. He continues his education by attending Obstetric and Gynecology seminars
and conferences,
. Heworks as an expert on the TennCare Board reviewing obstetric records to

determine whether certain procedures are insured, and he is, therefore,
familiar with the standard of care for obstetricians in Tennessee and in
communities similar to Gallatin;

. Through his service on the TennCare Review Board, heis familiar with the
medical resourcesavailableto obstetriciansin communitiessimilar insizeto
Gallatin;

. He teaches asa clinical visiting associate at Emory University, Department
of Gynecology and Obstetrics;

. He practiced as an obstetrician from 1974 through 1993;

. Since 1993, he has continued to practice medicine in the areas of general
gynecology and fertility;

. He has served as a gynecology-obstetrics expert on the TennCare Medical
Appeals Board since 1999.

Dr. Phillips argues that these facts are not sufficient, because testimony given by Dr. Engel in other
casesconfirmsthat, since 1993, hehasonly treated first-trimester and post-delivery patients, and that
he has made a concerted effort to devote his practice exclusively to gynecology. Dr. Phillips aso
maintainsthat Dr. Engel’ s TennCare experience does not establish any familiarity with the standard
of carein obstetrics, because Dr. Engel’ sonly role with TennCareisto review claimsto determine
whether they should be paid.

This case presents a very close issue. On these facts, however, we conclude that thereis
sufficient information to establish Dr. Engel’ s competence to testify on theissuesinthiscase. Itis
significant that Dr. Engel islicensed in the same specialty as the defendant, and that he practiced in
obstetrics for over twenty years. Although the focus of Dr. Engel’ s practice has shifted away from
obstetrics to gynecology, he asserts that he maintains his knowledge about the standard of carein
obstetricsthrough, among other things, teaching classesat Emory University and attending seminars
and conferences on obstetrics and gynecology. See Searle, 713 SW.2d at 64 (noting that thereis
no requirement that the expert’ s knowledge of the applicable standard of care* have been gained by
treating patientsin private practice’); Ledford, 742 S.W.2d at 647 (noting that plaintiff’ sexpert was
board certified in defendant’ s speciaty and that the expert “kept up with literature” related to that
specialty). Therefore, inour view, thefact that Dr. Engel did not actually deliver babiesin 2000 goes
to the weight of his testimony, not its admissibility. See Searle, 713 SW.2d at 64 (“ The fact that
Dr. Stratton does not see patientsin private practice goes to the weight of the testimony rather than
itsadmissibility.”); Stokes, 651 S.W.2d at 706 (stating that the defendant’ sobjectionsto theexpert’s
testimony “must go moreto theweight of theevidencerather thanitsadmissibility”). Thus, because
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the “proof sufficiently meets the standards set out in the statute,” we reverse the trial court’s
conclusion that Dr. Engel isincompetent based on the “practice” requirement of the statute. Seeid.

Dr. Phillips also argued to thetrial court that Dr. Engel did not meet the requirements of the
statute because he did not show that he was familiar with the standard of carein the same or similar
community asGallatin, wherethealleged mal practiceoccurred. Inother words, Dr. Engel’ saffidavit
did not satisfy the “locality rule.” See Howell v. Baptist Hosp., No. M2001-02388-COA-R3-CV,
2003 WL 112762, at *5 (Tenn. Ct. App. Jan. 14, 2003); Mabon v. Jackson-Madison County Gen.
Hosp., 968 S.W.2d 826, 831 (Tenn. Ct. App. 1997); see also Tilley, 2002 WL 1000196, at *6.
“Without this requisite threshold evidence of the standard of care in the locality, a plaintiff cannot
demonstrate a breach of duty.” Mabon, 968 S.W.2d at 831.

The trial court below did not address thisissue. Dr. Engel’s affidavit, however, sets out
sufficient evidence to show that he was familiar with the standard of care either in Galatinor in a
similar community. In his affidavit, Dr. Engel states that, through his service on the TennCare
review board, he has “become familiar with the medical resources available to obstetricians in
communities similar in size to Gallatin,” and he is “familiar with the treatment, care and skill of
practitionersin communities similar to Gallatin.” Further, he states that he has reviewed literature
and data regarding Gallatin, and he compares it with communities he claims are similar in size,
namely Rome, Floyd County, Georgia, and Columbus, Muscogee County, Georgia. He assertsthat,
“[b]ecause of the referrals | receive from Muscogee County and Floyd County, | am familiar with
the standard procedures and practices of obstetricians in Georgia communities similar to
Gallatin . . ..” He aso states that he is “familiar with the standard of care for obstetrics and
gynecology in 2000 in Rome, Floyd County, Georgia,” and that he is “familiar with the standard of
carefor obstetrics and gynecol ogy in 2000 in Columbus, Muscogee County, Georgia.” Finaly, Dr.
Engel states that he has visited hospitals in communities similar to Gallatin, and he has attended
seminarswherehefurther becamefamiliar with the standard of carefor obstetriciansin communities
similar to Gallatin.

In Mabon, the defendant physician practiced in Jackson, Tennessee. To establish the
requisite standard of care under the statute, the plaintiff’s expert stated in his affidavit that he was
“familiar with the recognized standard of acceptable medical practice. . . inan areasuch as Jackson,
Tennessee,” and that “the standard of care in Jackson . . . would be comparable to the cities and
facilities at which he had practiced medicine.” Mabon, 968 SW.2d at 828. From the expert’s
deposition testimony, however, it became apparent that he had no knowledge about Jackson’'s
medical community, nor did he have any evidence on which to base his opinion that the standard of
care in Jackson was the same nationwide. 1d. at 830-31. The appellate court emphasized that the
plaintiff hasthe burden of establishing therequisite standard of carein amedica mal practice action:

It isthe plaintiff who is charged with the burden of proof as to the standard of care
in the community in which the defendant practices or in a similar community. . . .
A plaintiff who chooses to prove the standard of care in a similar community
necessarily must prove that community is similar to the one in which the defendant
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practices. Toshift thisburdento thedefendant directly contradictstheplainlanguage
of the statute and would render the statute anullity. Under the principlesof summary
judgment, once [the defendant] moved for summary judgment and submitted an
affidavit stating that he complied with the standard of care in Jackson, the burden
then shifted to [the plaintiff] to set forth specific facts that [the defendant] failed to
meet the standard of care in Jackson or asimilar community.

Id. at 831 (citation omitted). Because the plaintiff’s expert did not set forth specific facts showing
that he was familiar with the standard of care in Jackson, or that the standard with which he was
familiar pertained to a community similar to Jackson, the court upheld the grant of summary
judgment in favor of the defendant. Id. at 831.

In this case, Dr. Engel’s affidavit contains information that was lacking in the affidavit
scrutinizedinMabon. First, Dr. Engel setsforth statistical information about Gallatin and compares
Gallatin to Rome and Columbus, Georgia, and describes information indicating that those
communities are similar to Gallatin. Hethen sets out the basisfor hisfamiliarity with the standard
of care in those communities, stating that he receives gynecological and fertility referrals from
physicians in those communities, that he has reviewed medical records from hospitals from those
communities, and that he has attended seminars and conferencesthat havefamiliarized him with the
applicable standard of care in those communities. Thus, Dr. Engel has cited to “trustworthy facts
or datasufficient to provideabasisfor hisopinion.” Tilleyv. Bindra, No. W2001-01157-COA-R3-
CV, 2002 WL 1000196, at *6 (Tenn. Ct. App. May 13, 2002) (quoting Church, 2000 WL 1183074,
at *13); see Searle, 712 SW.2d at 64-65 (finding locality rule satisfied when expert indicated
familiarity with the standard of care through his visits to hospitals in similar communities in his
capacity as an educator). From therecord beforethis Court, Dr. Engel’ s affidavit, viewed in alight
most favorabletothePlaintiffs, satisfiesthe“locality rule” requirementsof thestatute. Accordingly,
wereversethetria court’ sgrant of summary judgment in favor of Dr. Phillips. Other issuesraised
in this appeal are pretermitted.

The decision of thetrial court isreversed and the cause is remanded for further proceedings
not inconsistent with thisOpinion. Costsareto betaxed to Appellee Robert Dabney Phillips, M.D.,
for which execution may issue, if necessary.

HOLLY M. KIRBY, JUDGE
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